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Following are comments relating to proposed Public Participation Policy guidelines for Environmental Justice Areas issued by the Department of Environmental Protection’s Office of Environmental Justice.  These come from the Pennsylvania State Grange, an organization founded in 1873 to serve the interests of farmers, businesses, communities and citizens in rural PA.

Our specific request is that three permit areas be removed from the “Trigger” list that activate compliance with the proposed Public Participation Policy.  These are biosolid land applications, biosolid land application for mine reclamation, and Concentrated Animal Feeding Operations (CAFO).

The Pennsylvania State Grange asks that DEP note:
· Public comments received through the nine regional hearings do not match the “Trigger” permits specified in the proposal.
· Keeping these three “Trigger” permits on the list would likely be an infringement of PA statutes regarding the right to farm.
· There may be equal treatment under the law implications.

Certain Permits Not Supported by Public Input

The Pennsylvania State Grange specifically reviewed testimony from all 147 presenters from the nine Listening Sessions convened by the Office of Environmental Justice in 2017.  Pennsylvania State Grange also reviewed the 492 cross-referenced comments sorted by category.

Nowhere was there found any reference whatsoever to the permits cited as “Trigger” permits that directly affect agriculture or the practice of farming.

That means that not a single testifier specifically referenced permits for biosolid land applications, biosolid land application for mine reclamation, or for Concentrated Animal Feeding Operations (CAFO).

Some permit areas were explicitly mentioned such as for those relating to fracking or Marcellus Shale natural gas development – the absolute majority of comments received.  

The few comments of possible relevance to these three “Trigger” permits were: 
·  Comment 131 which stated that DEP should have a “recognition of alternative food waste options to lower landfill use”
· Comment 353 “preservation of farmland and review of energy policy development” and perhaps ten more comments like that
· Comment 431 which stated “illegal dumping and reclamation of coal lands are my biggest issues”
· Comment 487 which says that DEP “should invest in green infrastructure…in coal communities”



Reading into comments 431 and 487 suggest a positive view of coal mine reclamation, a goal shared by those seeking biosolid application permits for coal mine land reclamation.  Comment 353 and others supporting farmland preservation do so because they see fracking or pipelines as a threat.  Again, these comments do not present concerns dealing with biosolid application or CAFO.

The conclusion of the Pennsylvania State Grange is that those three permits should be removed from the “Trigger” permit list because public input which led to the proposed Public Participation/mandatory hearings Plan does not support the list DEP presented.

Infringements on the Right to Farm

Adding another compliance layer to the permitting process with explicit public involvement, means infringements on normal farming activities.  Biosolid application is part of farming.  It also is a beneficial practice as shown conclusively by numbers of studies including those by Penn State University and most recently in a legislatively directed study done by the PA Legislative Budget and Finance Committee.

This June 27, 2017 study PA's Program for Beneficial Use of Biosolids (Sewage Sludge) by Land Application concluded, 
“Biosolids reduce fertilizer costs to farmers and the use of biosolids is protected under the  Right to Farm Act.  Biosolids contain nitrogen, phosphorus, and various micronutrients that are beneficial to plant growth.  In 2015, the  Supreme Court ruled that the use of biosolids  as fertilizer is a “normal agricultural practice”  protected under PA’s Right to Farm Act. 
Right to Farm legislation in Pennsylvania means that farmers have a right to farm as long as those activities are “normal” and do not pose a threat to public health or safety.  The DEP process of reviewing a permit application means that public health and safety are already addressed.  Simply put, if there is a danger, the permit is not approved.  DEP is the watchdog.

By injecting these public participation hoops, DEP is inviting local oversight over a state-authorized activity.  Permit reviews should be based on science, not on a public hearing where those who scream the loudest influence municipality officials in restricting or delaying significantly the biosolid application.  

ACRE, the Agricultural Communities and Rural Environment Act, contains a specific provision protecting farmers from nuisance lawsuits and local municipal restrictions and impediments pertaining to biosolid application.  Specific cases are brought to the Office of the Attorney General for resolution.



Specifically, what might constitute an infringement on farming?
· Delays in the permit approval process.  Biosolid application must be done within a certain period of time.
· Costs to the farmer.  In addition to the truth behind the saying ‘Time is money’ referring to delays from the mandated public participation /hearings, there are also real world financial costs of advertising (print and electronic notices/paid advertising) unless DEP is paying for the marketing of the public hearings.
· Encouragement of municipalities seeking to respond to public pressure by restricting or preventing biosolid application even though there is no scientific basis for the restriction.

The Pennsylvania State Grange believes that the burden of proof is on DEP to show how this proposal does not interfere with normal farming activities.

Equal Treatment under the Law

While this document is not meant to be formal legal opinion, there appears to be a clear link between the proposed Public Participation Program and lack of uniformity in the permit process.

Consider these scenarios:
· A farmer who in not in the expanded Environment Justice Areas gets a permit for biosolid application.  His or her neighbor is in a Census Block newly defined as an Environmental Justice Area.  Are both treated the same?  No.  Farmer two has more hoops to jump through, more procedures with which to comply, more costs, and a longer period before the permit is finally approved.
· A farmer in one community is required to comply with this expansion of public participation.  The advertising and marketing required means that people in a much wider area will know about the hearing and possibly will attend.  A public hearing could become a verbal lynch mob where hysteria rules rather than the science predicated in the actual permit approval.
· A farmer has a number of fields farmed in non-contiguous areas.  Some are in Environmental Justice Areas and some are not.  It appears the burden of proof is on him or her to figure out under which rules the permit is governed.  A consequence might be for the farmer to simply curtail application of biosolids altogether because of confusing compliance.  While some anti-biosolid individuals may regard that as a victory, the science shows that biosolid application is beneficial and is more environmentally friendly than the alternative of chemical fertilizers.

The Pennsylvania State Grange believes that there needs to be formal legal study by both DEP attorneys, the Office of the Attorney General, and the General Assembly legal staff to make sure that there is sound legal footing under this proposal before it continues.










Conclusion

Including these three permits as “Trigger” permits is a solution looking for a problem since the public comments solicited by DEP during the Environmental Justice Listening Sessions did not show a public hue and cry raising concerns about them specifically.

Proceeding with the inclusion of biosolid application on farms, biosolid application as part of mine land reclamation and CAFO means that the permit approval based on science is compromised.  Right now, DEP permitting credibility comes from a belief that it is science-based.  If there is an environmental hazard to a community whether in an Environmental Justice Area or not, DEP should rightfully deny the permit.  If the goal of this proposal is to protect people impacted by a permit, it is a duplication of the process already created to protect people and communities.  

At least for the three specified permits, the Pennsylvania State Grange does not believe their inclusion as “Trigger” permits is warranted.  If included, there will be costs, influence on DEP’s permitting system that is ideologically or politically driven, and inevitable litigation from those who feel there is inconsistent regulatory treatment of like parties.

Please delete permits for biosolid application, biosolid land application for reclaimed land, and CAFO from the list of “Trigger” permits governed by this proposal.
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