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TO:		Pennsylvania Department of Environment Protection
FROM:		Christopher M. Garbarino, chrisgarbs0815@gmail.com
RE:		012-0501-002, Environmental Justice Public Participation Policy[footnoteRef:1] [1:  http://www.depgreenport.state.pa.us/elibrary/GetDocument?docId=53737&DocName=ENVIRONMENTAL%20JUSTICE%20PUBLIC%20PARTICIPATION%20POLICY.PDF%20%20%3Cspan%20style%3D%22color%3Ablue%3B%22%3E(NEW)%3C%2Fspan%3E] 


Public Comment - Environmental Justice Public Participation Policy
	Thank you for taking the time to accept and review comments on the Department of Environmental Protection (“DEP”) proposed EJ Public Participation Policy (“EJ Policy”). As a Pennsylvania citizen concerned with the tradition of passivity concerning the implementation of effective environmental justice policy within the Commonwealth of Pennsylvania and across the rest of the country, please consider the following analysis of key elements of the proposed EJ Policy.
	Pre-application Process. The steps prior to submitting a permit application indicate “the applicant should determine the project’s Area of Concern” by using EJ Areas Viewer. The proposed policy is written with vague, ambiguous, or subjective terms to determine whether the policy will be enacted in particular cases. For example, the use of the conditional “should” leaves it undetermined whether or not the permit applicant must or shall follow the EJ Policy. There are many examples throughout the policy where it is not clearly determined whether a permit application must follow the EJ Policy. If there is an EJ Area entirely or in part within an Area of Concern, the policy “should be implemented.” If there is not an EJ Area, the permit application is not considered a trigger permit and this policy “may not apply,” but it may apply if the DEP determines it “warrants special consideration,” in which case it would be considered an Opt-in permit. Then the policy reads “For trigger permits, opt-in permits, and perhaps as a general strategy, applicants are encouraged to have a pre-application conference.” DEP “strongly encourages potential applicants to meet with community stakeholders” and would attend “if invited.” While it is important to promote flexibility throughout EJ Policy, as written, it is toothless without stronger language that more definitively states the requirements of the meaningful EJ Policy.
	Further, the proposed policy places much of the burden of determining whether the policy should be enacted on the applicant. The EJ Policy requires permit applicants to determine themselves whether their proposed project is located within an EJ Area by requiring permit applications to become familiar with the DEP’s online EJ Areas Viewer. Permit applicants must utilize DEP’s EJ Viewer tool to determine whether a project would encompasses an Area of concern. It seems DEP would not engage with the OEJ until it receives an application for a trigger permit in an EJ Area, as determined by the permit applicant; DEP will then contact the permit applicant “as soon as it is determined that the policy will be implemented.” DEP encourages applicants to conduct outreach meetings with community stakeholders during the pre-application process, and DEP indicates it would attend such meetings by request to address concerns related to the permit process “if invited.” 
	Meaningful Participation. The Proposed EJ Policy’s next requires a “participation strategy” for each trigger permit, which must include enhanced opportunities for public engagement. Several pages of the policy are devoted to clarifying the DEP’s specific obligations for conducting public outreach during each stage of the review process, for example: by clarifying how input from the public will be elicited; by providing additional points entry into the review process; and by expanding points of contact between the community, DEP, and project stakeholders. Redefining “EJ Areas” by using census block groups instead of using census tracts increases the number of people included in EJ Areas under the previous policy by 12 percent to cover nearly one-third of Pennsylvanians, providing additional access and resources for people in those communities.[footnoteRef:2] Expanding the list of “Trigger Permits” to include some oil and gas operations as and other DEP regulated activities create gives additional impacted stakeholder communities an opportunity to be a heard. Updating the EJ policy to recognize a greater number of people in a greater number of affected communities, and providing those people and communities opportunities to be involved in the permit review process is an inherent improvement in the direction of a meaningful public outreach policy. [2:  “With policy change, nearly a third of Pennsylvanians live in ‘environmental justice areas’.” Marie Cusick, StateImpact Pennsylvania, July 18, 2018,  https://stateimpact.npr.org/pennsylvania/2018/07/18/with-policy-change-nearly-a-third-of-pennsylvanians-live-in-environmental-justice-areas/] 

	However, it is clear from the overwhelming evidence that the DEP has issues that run deeper than a failure to provide access or opportunity for the public to be heard. The DEP receives a considerable amount of criticism because the actual implementation of its public engagement policy can hardly be considered meaningful. A frequent complaint raised by members of the community at the DEP’s 2017 Listening Session tour, as well as by the news media and other outlets, is that even when DEP provides opportunities for the public to be heard, the DEP “ignores” what the public has to say.[footnoteRef:3] To that end, DEP has been criticized for engaging in “theoretical versus actual meaningful public participation.” Merely providing opportunities for community stakeholders to engage with the DEP and permit applicants during the initial review process is not enough if the DEP does not substantively address the reasonable concerns of those community stakeholders or give those concerns the appropriate weight when the DEP considers how to proceed with a permit application. [3:  “DEP ignores concerned citizen while discussing improving public outreach.” Marie Cusick, StateImpact Pennsylvania, December 14, 2016, https://stateimpact.npr.org/pennsylvania/2016/12/14/dep-ignores-concerned-citizen-while-discussing-improving-public-outreach/] 

	For example, for years the DEP has refused to meaningfully address the public’s concerns regarding the safety of shale gas operations and hydraulic fracturing. The original EJ Policy was written before Pennsylvania’s fracking boom within the past 15 years. There has been considerable public outcry against the DEP for not including shale gas projects as trigger permits under the new EJ Policy. The DEP has consistently based its response on the Pennsylvania law that requires the DEP to act on new oil and gas permit applications within a 45-day time constraint. The DEP has essentially declared the 45-day time constraint unworkable and there it refuses to even consider implementing the EJ Policy for these types of operations. This excuse is not acceptable. That permits for oil and gas operations must be decided within 45 days should not prevent the DEP and Office of Environmental Justice from attempting to implementing the framework in EJ Policy. The consultation and review process between community  stakeholders, the DEP, and project representatives proscribed in the EJ Policy can still reasonably continue after the issuance of a permit, which would provide opportunities for the public to maintain an open and ongoing dialogue. Under these circumstances, the DEP should not categorically exclude an entire array of activities that could lead to potentially adverse health impacts simply because the law that restricts the DEP’s response time to 45 days seemingly renders this EJ Policy inoperable. The DEP should further consider ways to accommodate the public’s concerns consistent with the stated purpose of its EJ Policy and overall mission to promote environmental justice throughout the Commonwealth.
	Environmental Justice Areas (“EJ Areas”). The proposed EJ Policy expands the definition of  an “EJ Area” to include “any census block group with a 30 percent or greater minority population or 20 percent or greater at or below the poverty level as defined by the U.S. Census Bureau.” While this new definition expands the number of Pennsylvanians who live in EJ Areas, the specific demographic criteria used to determine EJ Areas is still limited in scope to minority status and income. In late 2017 the Allegheny County Health Department released its “environmental justice index,” which provides a more nuanced approach to identifying and prioritizing communities that disproportionally experience adverse environmental impacts. Under the Allegheny County approach, census tracts within the county are indexed based on their average scores in ten “environmental health categories,” including, in addition to federal poverty level: “the percentage of minority residents; diesel particulate matter concentration; green space accessibility; high school attainment; impaired streams; fine soot concentration; home vacancy percentage; railroad tracks; and traffic density.”[footnoteRef:4] Relying on additional factors beyond just federal poverty statistics tied to specific geographic locations, the Allegheny County approach can paint a clearer picture of the adverse impacts felt by communities on the ground, which can provide  more accurate breakdown of where to concentrate enhanced environmental justice outreach. [4:  “State, Allegheny County differ when it comes to identifying areas that need help with environmental impacts,” Don Hopey, Pittsburgh Post-Gazette, November 23, 2017, http://www.post-gazette.com/news/environment/2017/11/24/Allegheny-County-Environmental-Justice-index/stories/201711230012] 

	A recent study by the Yale School of Public health found that air pollution can cause a “huge” reduction in intelligence, contributing to a growing body of evidence of a frightening connection between air toxicity levels and long-term impaired cognitive functionality.[footnoteRef:5] These findings tend to be especially alarming in Pennsylvania, which according to the American Lung Association’s 2018 “Healthy Air Report,” contains eight out of the twenty cities with the worst air pollution in the country.[footnoteRef:6] All eight of those cities (Johnstown, Somerset, Harrisburg, York, Lebanon, Lancaster, Philadelphia, Pittsburgh) are considered “EJ Areas” under both the current and proposed EJ Policies.[footnoteRef:7] The criteria to determine an EJ Area should not bound by rigid economic and demographic considerations within and specific geographic constraints if there are other factors that may weigh in favor or against fully implementing the EJ Policy under the circumstances. Rather, the DEP should consider an array of factors such as those proposed in the Allegheny County approach would be a more appropriate approach for the Commonwealth in general. [5:  “Air pollution causes ‘huge’ reduction in intelligence, study reveals,” Damien Carrington and Lily Kuo, The Guardian, Aug. 27, 2018, https://www.theguardian.com/environment/2018/aug/27/air-pollution-causes-huge-reduction-in-intelligence-study-reveals]  [6:  https://www.cbsnews.com/pictures/air-pollution-worst-us-cities-2018/; http://www.lung.org/our-initiatives/healthy-air/sota/]  [7:  Environmental Justice Areas Pennsylvania, http://files.dep.state.pa.us/PublicParticipation/Office%20of%20Environmental%20Advocacy/EnvAdvocacyPortalFiles/Environmental_Justice_Areas_PA.pdf; Proposed Environmental Justice Areas of Pennsylvania, http://files.dep.state.pa.us/PublicParticipation/Office%20of%20Environmental%20Advocacy/EnvAdvocacyPortalFiles/2018/ProposedMapEJAreasBasedonCensusBlockGroups.pdf.] 

	The Environmental Rights Amendment. In a recent litigation, the Supreme Court of Pennsylvania “revived” Article I. Section 27 of the Constitution of the Commonwealth of Pennsylvania Constitution, otherwise known as the Environmental Rights Amendment (“ERA”). The ERA preserves for the people of the Commonwealth the right to “clean air, pure water, and the preservation […] of the environment.”[footnoteRef:8] In Robinson Township v. Commonwealth, the Supreme Court of Pennsylvania rejected as unconstitutional the test that had previously been implemented by Pennsylvania courts to determine violations of the ERA.[footnoteRef:9] In Robinson, the Supreme Court struck down legislation that would have prevented local government officials from being able to decide where oil and gas operations could take place within the boundaries of their municipalities. Notably, the Supreme Court held that the “when reviewing challenges to the constitutionality of Commonwealth actions under [the ERA], the proper standard of judicial review lies in the text of [the ERA] itself as well as the underlying principles of Pennsylvania trust law in effect at the time of its enactment.” Then in Pennsylvania Environmental Defense Fund v. Commonwealth, the Supreme Court applied the Robinson precedent to strike down legislation that would have permitted the proceeds generated from oil and gas leases on state lands to be applied to balance the state’s budget deficit.[footnoteRef:10] The Supreme Court concluded that would be inconsistent with the Commonwealth’s duty to “conserve and maintain” natural resources in its role as “trustee” of those resources under the ERA. [8:  “The people have a right to clean air, pure water, and to the preservation of the natural, scenic, historic and esthetic values of the environment. Pennsylvania’s public natural resources are the common property of all the people, including generations yet to come. As trustee of these resources, the Commonwealth shall conserve and maintain them for the benefit of all the people.”]  [9:  Robinson Township v. Commonwealth, 83 A.3d 901 (Pa. 2013).]  [10:  Pennsylvania Environmental Defense Fund v. Commonwealth, 161 A.3d 911 (Pa. Jun, 20, 2017).] 

	While the Supreme Court has not weighed in specifically on matters of the DEP’s EJ Policy, it is important to highlight that the provisions of Pennsylvania law that the Supreme Court has determined are unconstitutional similarly tend to contradict the basic established principles of environmental justice. In the Robinson case, the constitutionally prohibited action was the restricting of community stakeholder’s  meaningful involvement in the decision making process. In the PAEDF case, the constitutionally prohibited action involved the improper implementing of policy agenda that prioritized economic stability over environmental conservation. While these legal challenges present the extent of ERA jurisprudence    in Pennsylvania at this time, it is worth observing how the basic principles of environmental justice are consistent with the Supreme Court’s interpretation of the ERA in regard to the obligations it confers on the DEP. There is no evidence at this time that the ERA could effectively be used halt development projects in Pennsylvania if the DEP  reasonably attempts to execute its duties as a trustee of resources. While the proposed EJ Policy is merely a guidance document that does not carry the force of law or regulation in its current form, the DEP includes mention of the ERA in the EJ Policy as “a tool available to the community to address equal justice in low income and minority communities, and may help the most vulnerable communities while improving a sustainable Pennsylvania.”
	The DEP further could demonstrate its commitment to upholding the ERA as it relates to this EJ Policy by addressing some of the underlying, systematic issues across the DEP that put barriers before meaningful implementation of its EJ Policy. The Office of Environmental Justice has been critically understaffed for years, and the DEP’s overall budget has been curtailed numerous times over the years.  The Office of Environmental Justice must be made fully operational by hiring additional staff and providing existing staff the resources necessary.
	Trigger Permit Application Example. A review of a of a permit application[footnoteRef:11] for an anthracite surface mine, a project currently included in the proposed list of Trigger Permits, does not include any space to certify or indicate that the applicant is following the procedure outlined above to determine if their project’s Area of Concern is located in an EJ Area. The DEP Library[footnoteRef:12] page for this type of permit includes several other types of certification that must be made by the permit applicant, for example, related to stream and wetland protections and air quality inquires. There is a form[footnoteRef:13] requiring applicants to certify their proposed project is not located in “an area where mining in prohibited,” but there does not seem to be any form or instruction pointing applicants to the EJ policy. A similar cursory review of an application for a permit to process or dispose of sewage sludge, another type of trigger permit, also does not seem to include any instructions regarding the EJ Policy or any place for an applicant to indicate whether they have complied with the EJ Policy. New trigger permit applications should be amended following the issuance of the Final EJ Policy to include instructions that applicants certify their compliance with the EJ Policy. [11:  www.depgreenport.state.pa.us/elibrary/GetDocument?docId=13407&DocName=03 MODULE 1 - ANTHRACITE SURFACE MINE PERMIT APPLICATION FORM.PDF]  [12:  http://www.depgreenport.state.pa.us/elibrary/GetFolder?FolderID=3711]  [13:   http://www.depgreenport.state.pa.us/elibrary/GetDocument?docId=11140&DocName=06%20MODULE%204%20-%20AREAS%20WHERE%20MINING%20IS%20PROHIBITED%20OR%20LIMITED.PDF%20%20%3Cspan%20style%3D%22color%3Ablue%3B%22%3E%3C%2Fspan%3E] 


