Comments related to draft document 385-2207-001; Pennsylvania Sewage Facilities Act Program Guidance; Site Suitability and Alternatives Analysis Guidelines for New Land Development Proposing On-lot Sewage Disposal

Background:

The intent of Act 26 was to place alternate onlot technologies on a level playing field with conventional systems for the purpose of new land development planning. By statute, alternate onlot technologies meet the general site suitability requirements. As such, existing alternate onlot technologies classified as alternate and incorporated into a listing are permittable and should be able to be used interchangeably with conventional systems for the purpose of new land development planning. The Department’s proposed requirements to subject new land development proposals utilizing alternate onlot technologies to the component 2 planning process is an arbitrary and capricious attempt to dissuade property owners from the rightful use of their land. There is no evidence that existing alternate onlot systems, including the shallow limiting zone systems, are more harmful to the environment than conventional systems. The tone of this document gives the appearance that it’s intent is to penalize alternate onlot technology proposals through excessive review and evaluation rather than, as Act 26 intended, to encourage their usage.

By proposing this document in it’s current form, the Department continues to insist that prime agricultural lands should be used for new land development. To artificially retard the use of marginal soil sites for new land development is to miss an obvious opportunity to encourage passive farmland preservation (thereby reducing the need for taxpayer funded preservation) and to place a barrier in the path of economic development and job creation, particularly in rural areas.


Comments:

1. Remove the requirement for shallow limiting zone systems to arbitrarily be subject to a component 2 planning module by modifying section 4 on page 5 (and any other similar section) which reads:

“Proposals for alternate on-lot systems using absorption areas on soils with shallow limiting zones that do not meet the general site suitability as described in regulation must be submitted on a plan supplement or a plan revision for NLD (i.e., Component 2).”

It is reasonable for a criteria to be in place to cause alternate technology proposals to be subject to the component 2 process if an identical criteria exists for conventional systems (regardless of the differences in allowable depth to limiting zone as there is no evidence that DEP can cite that shallow limiting zone systems are more harmful to the environment than conventional systems). Act 26 clearly states that permittable alternate technologies meet general site suitability requirements. As previously noted, applying a criteria specifically to penalize alternate technologies is a discriminatory action not intended by Act 26.



2. Allow for the usage of Exceptions to the Requirement to Revise the Official Plan for new land development.

It is incorrect to imply that Exceptions to the requirement to revise were not authorized by Act 26. By the definition of an Official Plan Revision in Act 537, an Exception to the Requirement to Revise is a revision. Therefore, the language of Act 26 which states that “When proposing a plan supplement or plan revision for a new land development, the applicant may submit and the department shall accept, for the purpose of satisfying general site suitability requirements, any conventional or alternate on-lot system permittable by a sewage enforcement officer.” allows for Exceptions because they are plan revisions. The current nuanced interpretation contained in this document appears to be an attempt to significantly restrict the use of alternate technologies for new land development and gives the appearance that the Department refuses to accept the legislature’s intent of Act 26. Nuanced mis-interpretation of the regulations and is why we have been delayed, for at least the 13 years that the Sewage Advisory Committee and the Citizens Advisory Council have been advocating for the change, in realizing the usage of alternate technologies for new land development and is the reason that the legislature found it necessary to enact Act 26.

3. The definition of the term “permittable” is flawed. The proposed definition is:

Permittable – A conventional, alternate, or experimental on-lot sewage system which meets requirements set forth in 25 Pa. Code Chapter 73 or in the On-lot Alternate Technology guidance document.

It appears that confusion exists between the term “classified” and “permittable”. DEP’s responsibilities did not change with the passage of Act 26. 73.72 (b) states that:

[bookmark: 73.72.] (b)  A person desiring to install an alternate sewage system shall submit complete preliminary design plans and specifications to the sewage enforcement officer and the Department for review and comment prior to submitting an application for a permit. The Department will determine if classification as an alternate system is appropriate and provide review comments to the sewage enforcement officer.

DEP does not have the responsibility to determine if a system is “permittable” – that is the responsibility of the municipality and it’s Sewage Enforcement Officer. DEP’s responsibility is to “classify” onlot systems (as “alternate” if they are acceptable for that classification). Once they have been classified, they are “permittable”. Much like being eligible for a drivers license but not yet having one, an individual can be eligible or “permittable” without actually having the license or “permit”.


I suggest that listings do not determine whether a system is “permittable”, classification does. So…..a landowner could submit a new land development plan for approval utilizing an alternate (classified as such by DEP) without a listing describing the permit conditions so long as the property owner was willing to take the chance on getting a permit at some point in the future utilizing that technology.

So, I suggest that the definition of “permittable” be modified to:

Permittable – A conventional, alternate, or experimental on-lot sewage system which meets requirements set forth in 25 Pa. Code Chapter 73 and has been classified by DEP. A listing or On-lot Technology guidance document is not a requirement for an On-lot Technology to meet this definition.

The real issue here is the notion that a Technology guidance document (or listing) must be in place before a system is “permittable” which I believe to be a faulty premise.


4. This document should require that any municipality that issues conventional system permits must meet all of the sewage management plan provisions to allow for the use of alternate onlot technologies. I am encouraged that this document clarifies the responsibilities of municipalities in accordance with 71.71 which states that “Municipalities are required to assure the proper operation of sewage facilities within their borders”. There is no distinction made between conventional and alternate sewage facilities. While there are indeed differences in the actual maintenance activities that are necessary, the requirement for participation in a program of proper operation and maintenance is blind to the classification. However, based on the specific language of this document, I am deeply concerned that there will be those municipalities that refuse to enact a sewage management plan, and thereby prevent the usage of alternate onlot technologies altogether under the guise of growth control. It should be the responsibility of the local municipalities through the use of approved zoning policies to determine growth in their respective areas. Municipalites who would refuse to provide for alternate onlot technology permits to be issued would be allowing sewage planning to dictate new land development and municipal growth which is inappropriate. 


[bookmark: _GoBack]We continue to twist ourselves into ever tightening knots by avoiding the inevitable comprehensive revision to Act 537. Act 26 and subsequent revisions to Act 537 will only serve to further restrict the reasonable application of common sense regulations and add to the unnecessary consumption of limited DEP resources to assure compliance. I implore DEP to invest in focused and serious dialogue with the legislature to comprehensively revise Act 537. Every resident in the Commonwealth is affected by Act 537 – it would be irresponsible to further delay this effort!
