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Comments on Draft Technical Guidance: Substantive Revision – Policy for Pennsylvania Historical and Museum Commission (PHMC) and Department of Environmental Protection (Department) Coordination During Permit Application Review and Evaluation of Historic Resources [DEP ID: 012-0700-001]

Our comments are as follows:

1. Regarding the Appendix A exemption for “2. Permits or approvals where the proposed ground disturbance activity is in areas that can be documented as having been previously disturbed”:

PHMC and the Department should issue guidance or add a definition to clarify what proof would generally be acceptable in order to document that a site is “previously disturbed.” In the absence of a clear protocol defining this critical exemption, it would fall to applicants’ discretion and/or consulting archaeologists’ interpretations to determine what level of effort is adequate to justify an exemption claim on the basis of an area being “previously disturbed,” Interpretations of adequate proof of disturbance could vary drastically, especially in previously disturbed landscapes where small pockets of undisturbed soil may persist. Since exempt projects are not required to go through the PHMC coordination process to validate interpretations, this would force Department permit application reviewers to decide whether an exemption claim is valid by professional archaeological standards and cause applications to be delayed or rejected due to differing opinions of what constitutes adequate documentation for exemption claims. Similarly, consulting archaeologists issuing opinions and reports to permit applicants could be pressured to conclude a site meets a general criterion of “previously disturbed” based on limited soil or land use data.  The Department and PHMC should decide on a reasonable professional standard, such as documentation produced by a professional with Cultural Resources Essentials Certificate or the performance of a formal phase I archaeological survey.    

As written, this exemption leaves key questions unanswered for applicants and Department reviewers.  For example, does shallow grading and tilling constitute “previously disturbed” if the proposed excavations will go deeper than the upper soil layers or plowzone?  What density of systematic shovel testing would be adequate to refute that no undisturbed pockets are present within a mostly disturbed landscape like an existing utility, road right-of-way, or industrial park? Do wetlands and stream channels with significant silt deposits need to be evaluated to determine if there are intact buried soil layers that could be disturbed, or are these discountable due to prohibitive testing means? 

2. If there is disagreement between the Department and applicant about the validity of an exemption claim, can the permit application still be deemed complete by the Department and thus “not delay its technical review or its final action on an application” while the PHMC is consulted to validate the exemption claim? Or, would the Department reject an application as incomplete if they do not agree with the evidence provided by the applicant to support the exemption claim?

3. The Applicability states that the policy applies to “County Conservation Districts when conducting delegated duties on behalf of DEP”.  In these cases, would the Conservation District staff be expected to determine the validity of an exemption claim, or would they have to coordinate with the Regional Office for verification?
   
4. Please consider categorizing exemptions by relevance for above-ground and below-ground activities and developing a checklist or flowchart to guide an applicant and Department reviewer through the various conditions for an exemption claim. In many cases, a project may be exempt for either above-ground or below-ground historic resources; if PHMC coordination is required for only one of these resource types, it may expedite the review and allow for conditional release of an earth disturbance permit pending resolution of above-ground activities.

5. If documentation of PHMC coordination is required in order for the Department to consider an application complete, all Department permit application instructions should be revised to specify this.   

6. Please consider adding exemptions for projects that are located exclusively on low-probability areas, like steep slopes, if these areas are documented in a Phase I archaeological survey by the applicant.  

7. Please consider adding exemptions for stream and wetland restoration projects if earth disturbance is limited to tree planting and superficial erosion control practices.   

8. Please clarify if the conditional exemptions listed in Appendix A are intended to be conjunctive if multiple exemptions apply to an activity, e.g., if an area is documented as previously disturbed but contains a building, structure, object, district, place, site, or area that is older than 50 years, is the activity still exempt? Similarly, the Exemption 5 Condition cross-references Exemptions 1 and 3.  Are all the exemptions co-dependent or just those that are cross-referenced.  

9. The term “voluntary” plan to minimize or mitigate any adverse effect seems to muddle the fact that an applicant would not be issued a permit (or would be in violation of permit with a PHMC-stipulated condition) if they do not comply with the PHMC recommendations or requirements.  

10. The exemption “4. Permit or approval renewals with no significant physical changes to previously authorized activities” is conditioned on “Changes do not involve additional earth disturbances or alterations to building, structures, and landscapes other than what was approved in previous permit.”  Considering that not every detail of routine maintenance is articulated in approved Chapter 105 obstruction or encroachments permits, is it safe to assume that removal of accumulated sediment at stormwater facilities or superficial erosion control practices on engineered slopes would be exempt as “approved in previous permit” even though this might be considered “additional earth disturbance” simply because it is movement of soil?  The condition might be more clearly understood if stated as “Changes do not involve excavations to undisturbed ground or additional disturbances or alterations to building, structures, and landscapes other than what was approved in previous permit.”  

11. Would a notification to the Department for maintenance work in compliance with Standards for Channel Cleaning at Bridges and Culverts be excluded from the definition of “Permit application—An application, notice of intent, request for plan approval, registration or other request for a permit”?

12. Would a permit waiver claim (such as Chapter 105 Waiver 2) submitted to the Department be excluded from the definition of “Permit application—An application, notice of intent, request for plan approval, registration or other request for a permit”?

13. What kinds of “Permits and approvals specific to…road maintenance activities” are covered by Exemption 9?  For example, would this include Chapter 105 GP-11 Maintenance, Repair, Rehabilitation or Replacement permit applications for roads (assuming no 50+ year old bridges are impacted)?  

14. Would projects having less than 5,000 square feet (about 0.1 acre) of earth disturbance and no written sediment control plan be exempt if no plan review was performed by the Department or Conservation District? 

15. Are nutrient management plans and conservation/agricultural erosion and sedimentation control plans prepared for agricultural landowners by Conservation Districts exempt?  If yes, this should be specified in Exemption 9.

16. Considering that the 50-year old rule is an NHPA guideline and not part of the Pennsylvania History Code, and the Authority of the policy is the History Code not NHPA, it may be helpful to permit applicants and Department reviewers for the intention of the 50-year old citation in Exemption 3 to be clarified. Are projects that affect above ground buildings, structures, or objects more than 50 years old always ineligible for an exemption, or could reasonable documentation be provided to discount buildings, structures, or objects in disturbed landscapes as obviously not significant without PHMC coordination.  For example, would every structure and object dated circa 1970 along an existing road or abandoned industrial site need to be inventoried in order to validate a claim of one of the other exemptions listed?  

17. The policy should discuss the 2002 Implementation of the History Code: Policy and Procedures for Applicants for DEP Permits and Plan Approvals and discuss if that policy will be superseded since both are assigned the same document ID number but have contradictory exemption lists.

18. The Policy should include language from the 2002 Implementation document specifying the mandatory timeframes for PHMC review and limits of authority during the Department’s permit application review, so that this is clear if complications during PHMC review were to delay the Department’s determination of application completeness or technical review.

19. [bookmark: _GoBack]Based on the recent Performance-Based Budget Report (January 2020) prepared by the Independent Fiscal Office, the Department receives over 40,000 permit applications per year in various programs (water, air quality, oil and gas, mining, waste management, radiation protection, etc.).  Exempting small projects that have no apparent adverse effect on known historic or archaeological resources is a critical filter to prevent PHMC from being overloaded with Project Review Form submissions.  If applicants elected to send all projects to PHMC to avoid potential disagreement about the validity of exemption claims by Department reviewers, this could generate submission of over 100 Project Review Forms per day to PHMC.  The PHMC should ensure that they have adequate resources to manage the potential volume of reviews resulting from this draft policy.




