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Re:  General Permit WMGR123, 2540-PM-BWMO0522, Processing and Beneficial Use of
Oil and Gas Liquid Waste
Comments of the Environmental Integrity Project et al.

Dear Mr. Solloway:

The Environmental Integrity Project (“EIP), Earthworks, Citizens for Pennsylvania’s Future
(“PennFuture”), the Lower Susquehanna Riverkeeper Association, Mountain Watershed
Association, Group Against Smog and Pollution, Communities First Sewickley Valley, Protect
Penn-Trafford (“Protect PT”), Beaver County Marcellus Awareness Community (“BCMAC”),
Breathe Project, Clean Air Council, Food and Water Watch, Protect Elizabeth Township, SWPA
Environmental Health Project, and the many individual Pennsylvania residents listed as
signatories below (together, “Commenters”) submit these comments to the Pennsylvania
Department of Environmental Protection (“DEP”) regarding Draft General Permit WMGR123.!
Commenters are all non-profit environmental organizations with staff and members residing in
Pennsylvania working to reduce pollution from oil and gas operations in the Commonwealth.

The Draft General Permit WMGR123 renewal was noticed in the Pennsylvania Bulletin on April
18, 2020 with a 60-day public comment period, which ends on June 16, 2020.2 These comments
are therefore timely.

Commenters are writing to request revisions to the Draft General Permit WMGR123 on the basis
that the Draft General Permit WMGR123 fails to require permittees to report their monitoring
data beyond the initial application for coverage, allows for reductions in required monitoring
frequency or required monitoring parameters, and includes broad definitions of key terms while

! Pennsylvania Department of Environmental Protection, Bureau of Waste Management, Division of Municipal and
Residual Waste, Draft General Permit WMGR123, 2540-PM-BWMO0522, Processing and Beneficial Use of Oil and
Gas Liquid Waste (draft Apr. 2020).

250 Pa.B. 2137 (Apr. 18, 2020).
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failing to require that restrictions on storage, transfer, or processing are stringent enough to
ensure protection of health or the environment. These deficiencies render this general permit
unenforceable because DEP cannot ensure that covered facilities are achieving compliance with
applicable statutory and regulatory standards. If the draft permit is not revised to ensure that
these issues are addressed, DEP must instead require individual permits, rather than a general
permit, for oil and gas liquid waste processing, transfer, and storage operations to ensure
adequate agency scrutiny of each application to process, transfer, or store this potentially
dangerous waste.

l. Introduction: The quantity of water consumed and the resulting quantity of
contaminated wastewater produced by fracking is massive, as is the number of
contaminants in the wastewater.

Oil and gas liquid waste, defined in WMGR123 as “liquid wastes from the drilling, development
and operation of oil and gas wells and pipeline facilities . . . ,” contains a variety of toxic
chemicals. “[O]il and gas exploration and production use a wide range of chemicals to drill and
frack wells, mobilize additional chemicals within the oil and gas formations, and release these
chemicals across nearly all environmental media.”® The chemicals used by the oil and gas
industry include a variety of chemicals used to drill and frack wells, including methanol, 2-
butoxyethanol, and ethylene glycol, the three most commonly used chemicals as reported by a
2011 report by the Minority Staff of the U.S. House of Representatives Committee on Energy
and Commerce.* That report also specifically identified 29 chemicals used by companies that are
known or possible human carcinogens, regulated under SDWA for risks to human health, and/or
listed as hazardous air pollutants (“HAPs”) under the Clean Air Act, including diesel,
naphthalene, xylene, hydrochloric acid, toluene, ethylbenzene, and formaldehyde.® “When used
as fracking fluids, these products and chemicals are mixed with a base fluid, typically water or
reused wastewater, and anywhere between two to five million gallons of this mixture is injected
to frack a single well.”®

Initial drilling of the wells also uses a variety of muds and fluids that contain toxic chemicals.
Drilling muds can include barite, which contains primarily barium sulfate but also a host of toxic
metals, such as mercury, cadmium, and chromium.’ Other chemicals used in drilling and well

3 Adam Kron, EPA’s Role in Implementing and Maintaining the Oil and Gas Industry’s Environmental Exemptions:
A Study in Three Statutes, 16 Vermont. Envtl. L. J. 586, 591 (2015).

4 Minority Staff, Comm. On Energy & Commerce, U.S. House of Rep., Chemicals Used in Hydraulic Fracturing 1,
5 (Apr. 2011), available at http://democrats.energycommerce.house.gov/sites/default/files/documents/Hydraulic-
Fracturing-Chemicals-2011-4-18.pdf [http://perma.cc/JT78-8XQ4].

51d. at 8, Thl. 3. While the use of diesel in hydraulic fracturing requires a permit under the Safe Drinking Water Act
(SDWA), even in the aftermath of the 2005 hydraulic fracturing exemption that Congress wrote into SDWA, there is
evidence—including operators’ own reports—that operators have used products containing diesel up through recent
years. See id. at 10; EIP, Fracking Beyond the Law 2-3 (2014), available at
https://environmentalintegrity.org/reports/fracking-beyond-the-law/.

& See Kron, supran.3, at 591 (citing Earthworks, Hydraulic Fracturing 101,
http://www.earthworksaction.org/issues/detail/hydraulic_fracturing_101#VT1MECFVikp [http://perma.cc/8BSR-
VUNG6]).

71d. (citing U.S. Envtl. Prot. Agency, Development Document for Proposed Effluent Limitations Guidelines and
Standards for Synthetic-Based Drilling Fluids and Other Non-Aqueous Drilling Fluids in the Oil and Gas
Extraction Point Source Category VII-4, VI1I-6 (1999)).
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development practices that can contaminate liquid waste from these processes include additional
toxic constituents such as propargyl alcohol, a common corrosion inhibitor; heavy naphtha, a
lubricant that contains the toxic BTEX compounds; and Duratone HT, a filtration control agent
for drilling that contains nonylphenol.® Table 1 provides examples of various chemicals used at
various stages of hydraulic fracturing.

Table 1: Chemicals and Additives Used In Hydraulic Fracturing®

ADDITIVE
TYPE
Proppant

Acid

Breaker

Bactericide
/ Biocide

Buffer / pH
Adjusting
Agent

Clay
Stabilizer /
Control
Corrosion
Inhibitor

Crosslinker

Friction
Reducer

DESCRIPTION OF PURPOSE

“Props” open fractures and allows gas / fluids to flow
more freely to the well bore.

Cleans up perforation intervals of cement and drilling
mud prior to fracturing fluid injection, and provides
accessible path to formation.

Reduces the viscosity of the fluid in order to release
proppant into fractures and enhance the recovery of the
fracturing fluid.

Inhibits growth of organisms that could produce gases
(particularly hydrogen sulfide) that could contaminate
methane gas. Also prevents the growth of bacteria
which can reduce the ability of the fluid to carry
proppant into the fractures.

Adjusts and controls the pH of the fluid in order to
maximize the effectiveness of other additives such as
crosslinkers.

Prevents swelling and migration of formation clays
which could block pore spaces thereby reducing
permeability.

Reduces rust formation on steel tubing, well casings,
tools, and tanks (used only in fracturing fluids that
contain acid).

The fluid viscosity is increased using phosphate esters
combined with metals. The metals are referred to as
crosslinking agents. The increased fracturing fluid
viscosity allows the fluid to carry more proppant into
the fractures.

Allows fracture fluids to be injected at optimum rates
and pressures by minimizing friction.

8 See id. at 591-92 and sources cited therein.
® Earthworks, Hydraulic Fracturing 101, https://earthworks.org/issues/hydraulic_fracturing 101/#CHEMICALS
(last accessed June 12, 2020) (noting that bracketed constituents have been proposed for use outside of New York
State, and citing New York State Department of Environmental Conservation, Natural Gas Development Activities
& High-Volume Hydraulic Fracturing, http://www.dec.ny.gov/docs/materials_minerals_pdf/rdsgeisch50911.pdf
(last accessed June 12, 2020).

EXAMPLES OF
CHEMICALS

Sand [Sintered bauxite;
zirconium oxide; ceramic
beads]

Hydrochloric acid (HCI,
3% to 28%) or muriatic
acid

Peroxydisulfates

Gluteraldehyde;
2-Bromo-2-nitro-1,2-
propanediol

Sodium or potassium
carbonate; acetic acid

Salts (e.g., tetramethyl
ammonium chloride)
[Potassium chloride]
Methanol; ammonium
bisulfate for Oxygen
Scavengers

Potassium hydroxide;
borate salts

Sodium acrylate-
acrylamide copolymer;
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polyacrylamide (PAM);
petroleum distillates

Gelling Increases fracturing fluid viscosity, allowing the fluid Guar gum; petroleum

Agent to carry more proppant into the fractures. distillate

Iron Prevents the precipitation of carbonates and sulfates Ammonium chloride;

Control (calcium carbonate, calcium sulfate, barium sulfate) ethylene glycol,
which could plug off the formation. polyacrylate

Solvent Additive which is soluble in oil, water & acid-based Various aromatic

treatment fluids which is used to control the wettability = hydrocarbons
of contact surfaces or to prevent or break emulsions.

Surfactant  Reduces fracturing fluid surface tension thereby aiding  Methanol; isopropanol;
fluid recovery. ethoxylated alcohol

Furthermore, there are toxic chemicals already present in the gas formation that get mobilized as
drill cuttings and flowback water, which, in the Marcellus shale formation, can include lead,
arsenic, barium, chromium, uranium, radium, radon, and benzene.° “Drill cuttings can also
contain naturally occurring radioactive materials (“NORMSs”), which have proven to be a
problem for the disposal of these wastes in landfills not capable of handling them.”*!

Many of these pollutants that are used or produced during fracking and can be present in oil and
gas liquid waste are toxic or otherwise dangerous. According to Earthworks’ “Hydraulic
Fracturing 101” page and sources cited therein:

“Many fracturing fluid chemicals are known to be toxic to humans and wildlife, and several
are known to cause cancer. Potentially toxic substances include petroleum distillates such as
kerosene and diesel fuel (which contain benzene, ethylbenzene, toluene, xylene, naphthalene
and other chemicals); polycyclic aromatic hydrocarbons; methanol; formaldehyde; ethylene
glycol; glycol ethers; hydrochloric acid; and sodium hydroxide.

- “Very small quantities of some fracking chemicals are capable of contaminating millions of
gallons of water. According to the Environmental Working Group, petroleum-based
products known as petroleum distillates such as kerosene (also known as hydrotreated light
distillates, mineral spirits, and a petroleum distillate blends) are likely to contain benzene, a
known human carcinogen that is toxic in water at levels greater than five parts per billion (or
0.005 parts per million).

- “Other chemicals, such as 1,2-Dichloroethane are volatile organic compounds (VOCs).
Volatile organic constituents have been shown to be present in fracturing fluid flowback
wastes at levels that exceed drinking water standards. For example, testing of flowback

10 See id. at 592 and sources cited therein.

1 1d. (citing See Anya Litvak, “Marcellus Shale Waste Trips More Radioactivity Alarms than Other Products Left at
Landfills,” Pittsburgh Post-Gazette (Aug. 22, 2013), http://www.post-
gazette.com/local/marcellusshale/2013/08/22/Marcellus-Shale-waste-trips-more-radioactivity-alarms-than-other-
products-left-at-landfills/stories/201308220367 [http://perma.cc/MSU3-PXNA]; Ohio Envtl. Prot. Agency, “Fact
Sheet: Drill Cuttings from Oil and Gas Exploration in the Marcellus and Utica Shale Regions of Ohio” 1-2 (2014),
available at http://oilandgas.chiodnr.gov/portals/oilgas/pdf/EPA-fact-
sheets/DrillCuttingsfromOilandGasExplorationintheMarcellusandUticaShale.pdf [http://perma.cc/22QQ-WJIGV].
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samples from Texas have revealed concentrations of 1,2-Dichloroethane at 1,580 ppb, which
is more than 316 times EPA’s Maximum Contaminant Level for 1,2-Dichloroethane in
drinking water.

- “VOCs not only pose a health concern while in the water, the volatile nature of the
constituents means that they can also easily enter the air. According to researchers at
the University of Pittsburgh’s Center for Healthy Environments and Communities, organic
compounds brought to the surface in the fracturing flowback or produced water often go into
openlzimpoundments (frac ponds), where the volatile organic chemicals can offgas into the
air.”

In fact, pollution caused by mismanagement of oil and gas liquid (and solid) waste was recently
even the subject of criminal charges in Pennsylvania.*®

The quantities of liquid waste covered by Draft General Permit WMGR123, which allows for the
processing and beneficial use of oil and gas liquid waste potentially containing all of these and/or
other toxic pollutants, is vast. For example, in the last decade alone (2008-2018), shale gas
drilling used over 25 billion gallons of water in the Susquehanna River basin.* The natural gas
industry in 2018 consumed water at an average of 24.3 million gallons per day, which
constituted the third largest use of water in the basin, even higher than agriculture.® All of that
water, as well as all of the toxic chemicals added to it in the oil and gas processes that result in
the production of wastewater, is in the Chesapeake Bay watershed.

When WMGR123 was last renewed in 2012, WMGR123 actually combined what had previously
been three separate general permits, WMGR119, WMGR121, and WMGR123 into a new
consolidated WMGR123.% Despite some changes in the draft WMGR123 permit, the permit
does not go far enough to protect health and the environment from the potential health and
environmental dangers from this type of waste given the large quantity of liquid waste produced
by this industry or given the large range and quantities of pollutants common to oil and gas
liquid waste.

12 Earthworks, “Hydraulic Fracturing 101,” Earthworks.org, https://earthworks.org/issues/hydraulic_fracturing 101/
(last accessed June 16, 2020).

13 Pennsylvania Attorney General Joshua Shapiro, “Press Release: PA Fracking Company Pleads to Criminal
Conviction in 43" Statewide Grand Jury Investigation” (June 12, 2020), https://www.attorneygeneral.gov/taking-
action/press-releases/ag-shapiro-pa-fracking-company-pleads-to-criminal-conviction-in-43rd-statewide-grand-jury-
investigation/ (last accessed June 16, 2020).

14 See Susquehanna River Basin Commission, Water Use Associated With Natural Gas Development In The
Susquehanna River Basin: An Update Of Activities Through December 2018 (June 2020), https://www.srbc.net/our-
work/reports-library/technical-reports/323-natural-gas-water-use-update-2018/docs/water-use-natural-gas-update-
2018-report.pdf. Susquehanna River Basin Commission, Summary: Water Use Associate with Natural Gas
Development in the Susquehanna River Basin: An Update of Activities through December 2018 (May 2020),
https://www.srbc.net/our-work/reports-library/technical-reports/323-natural-gas-water-use-update-2018/docs/water -
use-natural-gas-update-2018-summary.pdf.

15d.

1641 Pa.B. 4256 (Aug. 6, 2011).
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1. The Applicable Requirements in Draft General Permit WMGR123 Fail to
Protect Health or the Environment, Render the Permit Unenforceable, and Must
Be Revised or Individual Permits Required.

Pennsylvania’s Solid Waste Management Act?’ expressly prohibits the storage, transport, or
processing of residual waste unless authorized by the rules and regulations of the
Commonwealth and in compliance with a permit.'8 (Note that despite the many toxic and other
dangerous pollutants commonly found in oil and gas liquid waste, this waste is nonetheless not
regulated as a hazardous waste).!® Draft General Permit WMGR123 contains several deficiencies
that prevent the public from being able to ensure the applicable requirements are being met by
permittees covered by this general permit, rending the permit unenforceable. DEP must revise
the draft permit to address these issues to ensure enforceability of all statutory and regulatory
requirements and to protect public health and the environment from exposure to the toxic and
dangerous components of oil and gas liquid waste.

A. Draft Permit WMGR123 Fails to Require Submission to the Agency of
Required Monitoring Data, Making This Data Inaccessible to the Public.

While Draft General Permit WMGR123 establishes requirements for sampling of all Appendix A
constituents prior to initial storage (see Condition C.2) and then requires ongoing daily and/or
weekly sampling of all Appendix A constituents to continue storing processed oil and gas well
liquid waste (Condition C.3), the Draft Permit fails to require reporting of this ongoing sampling
data to DEP unless requested. The final WMGR123 reporting requirements must mandate that
all sampling and analytical results required by Conditions C.2 and C.3 be reported to DEP on a
monthly basis. Without this requirement, this safety data would evade public review and prevent
DEP from having the data in hand necessary to properly evaluate and ensure compliance and
take timely and appropriate enforcement, when necessary.

As written, Draft General Permit WMGR123 would block the public from having access to
required sampling data, as the public would not be able to request from the permittee the
sampling data required by Condition C.3 and would only be able to access it if and after the DEP
requested and obtained such data from the permittee. The draft permit requires a permittee to
maintain records of “all sampling and analytical results required by Conditions C.2 — C.3” for
five years, and requires that such files “shall be made available to DEP upon request.”?
However, the Reporting Requirements, which require submission only of an annual report, do
not require any reporting of sampling results required to be collected by Conditions C.2 or C.3.%

1735 P.S. 8§ 6018.101—6018.1003.

18 35 P.S. § 6018.301 (“No person or municipality shall store, transport, process, or dispose of residual waste within
this Commonwealth unless such storage, or transportation, is consistent with or such processing or disposal is
authorized by the rules and regulations of the department and no person or municipality shall own or operate a
residual waste processing or disposal facility unless such person or municipality has first obtained a permit for such
facility from the department.”).

19 For more on this, see, e.g, Kron, supra, at 619-34.

20 Draft General Permit WMGR123 at 8, Section D.2.

21 See Draft General Permit WMGR123, at 8-9, Section E.
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Because the permittee is NEVER required to otherwise submit this data to DEP, and because
there is no provision stating that the data would be made available to the public upon request, the
public has no way of obtaining that data unless DEP has asked for it, which is a subjective
decision by the DEP. Moreover, the DEP has no way of determining compliance with permit
conditions unless there is a site inspection or request by the Department for accumulated
monitoring data. This prevents both the public and the regulating agency from timely evaluating
compliance. All permittees approved for coverage under WMGR123 should be required to
submit all data collected pursuant to Condition C.3 on at least a monthly basis so DEP could
confirm the waste meets the required limits and so that this data would be available in the public
files for the public to review either through an informal request or pursuant to the Right to Know
Law. Without this data in hand, these permits in practicality are unenforceable.

B. Permittees processing and storing oil and gas liquid waste must not be
permitted to reduce sampling frequency or reduce the number of parameters
sampled.

The Draft General Permit WMGR123 also should not allow for a permittee to request or receive
a reduction in the required frequency of sampling or the number of parameters required to be
sampled. The daily and weekly sampling and analysis requirements in Condition C.3 are
important to ensure the variability in waste samples is accurately accounted for and any changes
to constituent concentrations are quickly identified. Weakening these requirements by taking
samples less frequently based on only one year of satisfactory data (see Condition C.4.a.ii) is not
protective of health or the environment, as that year of data may not be representative of the
following years.

For example, the liquid waste processed and stored by a permittee will differ depending on the
processes occurring at the wells producing the waste: i.e., whether the wells are in the process of
drilling, hydraulic fracturing, production, or redevelopment. To take just one of these processes,
different fracking fluids may be used at different times for a variety of reasons. Table 1, supra,
lists various additives and examples of chemicals used for various reasons throughout the
hydraulic fracturing process. As such, the concentrations and types of chemicals in the waste are
not proven to be historically uniform over time.

Site-specific examples further demonstrate this variability: chemical analysis data from
produced/flowback process wastewater produced by Range Resources — Appalachia, LLC’s
Cross Creek Unit #8H well in Pennsylvania showed significant variability even in a 90-day
period in 2009 when compared with Draft General Permit WMGR123’s Appendix A
standards.?? The data, when compared with the limits in Draft General Permit WMGR123, show:

22 |etter from David Poole, Range Resources, to EPA, Re: Re: Information Request, Dated May 12, 2011 Request
for Information on Marcellus Shale Flowback Water Range Resources Corporation and Range Production
Company, at PDF page 32 (May 25, 2011), at Attachment C, Letter from Range Resources — Appalachia, LLC to
DEP, Re: Form 26 Chemical Analysis of Residual Waste Annual Report by Generator Residual Waste Code 402,
Process Wastewaters — Non-Hazardous (Feb. 25, 2011) (providing sampling data for Cross Creek Unit #8H),
https://www.epa.gov/sites/production/files/2015-05/documents/range _resources - appalachia.pdf (last accessed
June 12, 2020).
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- Ethylene Glycol has a Draft General Permit WMGR123 limit of 13 ug/L; at this site, the
measured concentrations were non-detect on Days 1, 5, and 14 but jumped to 290 mg/L,
or 290,000 ug/L on day 90.

- MBAS (surfactants) has a draft permit limit of 0.5 mg/L; at this site, the measured levels
were 0.064 mg/L on Day 1 and non-detect Day 5, but reached 0.699 mg/L on day 90.

- Molybdenum as a draft permit limit of 0.21 mg/L; at this site, the measured
concentrations were 11.5 mg/L and 30.8 mg/L on Days 1 and 5 but were non-detects on
days 14 and 90.

- Nickel has a draft permit limit of 30 ug/L; at this site, the measured concentrations were
15,300 ug/L on Day 1, 26,400 ug/L on Day 5, and then non-detects on Days 14 and 90.

- Oil and grease has a draft permit limit of non-detect in the permit; at this site, it was a
non-detect on Day 1 but measured 20.4 mg/L, 9.9 mg/L, and 802 mg/L on Days 5, 14,
and 90.

- Selenium has a draft permit limit of 4.6 ug/L in the permit; at this site, it was measured
as non-detect on Days 1, 5, and 14 but jumped to 49,900 ug/L on day 90.

- Toluene has a draft permit limit of 0.33 mg/L; at this site, it was below that limit on Day
1 but exceeded it on Days 5 and 14 and jumped to 1.6 mg/L on Day 90.

- Total suspended solids has a draft permit limit of 45 mg/L; at this site, it was only at 6.8
mg/L on Day 1, but exceeded the standard on the other days.??

Similarly, a 2014 study entitled “Temporal Changes in Microbial Ecology and Geochemistry in
Produced Water from Hydraulically Fractured Marcellus Shale Gas Wells” also showed the
variability of pollutants in fracking produced water over time in Pennsylvania. For example, the
study showed that at a well labeled Well 1 in Carmichaels, Pennsylvania, iron levels changed
over time, exceeding or not exceeding the permit limits in WMGR123’s Appendix A at different
stages of production or different times. Iron has a WMGR123 permit limit of 0.3 mg/L; the
measured concentrations were below the limit on day zero at 0.2 mg/L but measured 118.9 mg/L,
2.2 mg/L, and 87.3 mg/L on days 7, 13, and 328.%*

Likewise, one year of data in which levels of a parameter are below the standard in Appendix A
may not be indicative of different chemicals used or other changes that may alter pollution
concentrations in later years. As such, one year in which data for a parameter do not exceed the
Appendix A limit must not be permitted to form the basis for a “reduced parameter list,” which is
another way of saying eliminating parameters from the list of pollutants required to be sampled
and analyzed.

Commenters request that DEP remove the provisions of Draft Permit WMGR123 that would
allow for any reductions in sampling frequency or parameters sampled.

2 1d; Draft General Permit WMGR123, at Appendix A.

2 M.A. Cluff et al., “Temporal changes in microbial ecology and geochemistry in produced water from
hydraulically fractured Marcellus shale gas wells,” 48 Envtl. Science & Technology, 6508-17 (May 6, 2014),
available at https://doi.org/10.1021/es501173p.
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C. Draft General Permit WMGR123’s Required Setbacks are Not Far Enough
to Protect Residents or the Environment from Potential Harm.

Draft General Permit WMGR123 provides for locational setbacks from certain land features and
structures. Setbacks are important and necessary provisions for the protection of the
environment, health and safety, but Commenters believe that the distances must be increased.
For example, the Draft Permit provides for a setback of 900 feet, measured horizontally from the
property line, from a school building, park, or playground, but only provides for a 300-foot
setback from an occupied dwelling (see Condition C.7.h, C.7.c). Even then, the facility can be
located closer than 300 feet of an occupied dwelling in certain scenarios, including with owner
consent or if the operations are in an enclosed facility, the applicant demonstrates there is no
zoning conflict, and they have provided the owners of dwellings within 300 feet away with
notice.

If the goal of Condition C.7.h is to ensure that oil and gas liquid wastes are not placed too close
to areas where children are, it is illogical and dangerous to only require only a 300-foot setback
from a property line without the written waiver from the owner consenting to the placement of a
facility. This would mean that this type of facility would have to be 900 feet or more from a
playground or school but could be placed 301 feet from the same child’s home without any
additional waivers or consent required. This does not provide an adequate degree of protection
and the distance from an occupied dwelling in subsection C.7.c. should be increased to at least
900 feet. In addition, 900 feet should be the minimum setback from occupied dwellings in all
instances with no exception; DEP should revise the permit to remove the possibility that a waiver
could be granted that would allow a facility to be located closer than 900 feet from an occupied
dwelling.

Similarly, Draft General Permit WMGR123 requires setbacks of 300 feet from an exceptional
value wetland (Condition C.7.b), or a water source (Condition C.7.g.), but only requires a 100-
foot setback from perennial streams. It also only requires a setback of 150 feet from “high
quality exceptional value waters . . . unless the storage and processing will not occur within that
distance and no adverse hydrologic or water quality impacts will result.” It is inconsistent to
require double the distance to an exceptional value wetland than to an exceptional value water.
Thus, the 150-foot setback in Condition C.7.f. should be increased at least to 300 feet, and there
should be a minimum of 300 feet separation required from all water sources.

Even beyond that, the Draft General Permit does not explain or define how a permittee would
prove that “no adverse hydrologic or water quality impacts will result,” when such a
determination would have to be made, or whether and when DEP would have to concur with or
approve that determination. Draft General Permit WMGR123 should be revised to include
specific requirements for what data needs to be collected and submitted by a potential permittee
and what conditions would or would not confirm whether “no adverse hydrologic or water
quality impacts will result” when considering location near a high quality exceptional value
water.
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D. Draft General Permit WMGR123 Fails to Require Sampling of Additional
Parameters Commonly Used in Oil and Gas Production and Extraction
Activities, Which Must Be Added to Appendix A.

Despite the passage of 8 years since General Permit WMGR123 was last amended, the Draft
General Permit does not add any additional pollutants to Appendix A, which is the list of
pollutants for which oil and gas liquid waste must be sampled prior to and throughout
authorization under the General Permit WMGR123. In fact, Appendix A is identical to the
Appendix A in the 2012 WMGR123, with all parameters and limits being the same, despite the
rapidity with which generation of fracking waste waters has increased during that time. In fact:

“Between 2003, just before the fracking boom hit in Pennsylvania, and 2018, the volume
of liquid oil and gas waste produced in Pennsylvania increased 1,517%.

- “By 2014, volumes of waste reported by Marcellus drillers reached over 41 million
barrels and 1.6 million tons and accounted for an increasing proportion of all waste
generated.

- “In 2018 alone, the oil and gas industry as a whole produced 69,258,726 barrels (over 2.9
billion gallons) of liquid waste in Pennsylvania, a 20.1% increase over liquid waste
volumes in 2017. Solid waste produced in 2018 increased 35.6% over 2017.”2°

There are many additional pollutants in oil and gas waste water, including radioactive
components such as what the industry calls “technologically enhanced naturally occurring
radioactive materials” (“TENORMSs”), beyond those included in Appendix A.?° Any radioactive
or other constituents for which there is an applicable health or environmental safety threshold
should be added to Appendix A. Given the huge number and great quantities of pollutants
involved in oil and gas production and extraction and the prevalence of these pollutants in the
liquid waste from these processes, additional pollutants need to be added to Appendix A to
ensure that the liquid waste does not possess pollutants at higher levels than would be considered
safe for health or the environment.

I11.  The Definitions Proposed in Draft General Permit WMGR123 Are Too Broad.

The definitions added to the Draft General Permit WMGR123 are not protective enough or not
specific enough to clarify exactly what will be covered or excluded by those definitions. These
broad and unclear definitions render Draft General Permit WMGR123 unenforceable, meaning
the permit fails to include provisions that will allow for reviewing agencies or the public to
determine whether applicable standards and requirements are being achieved by permittees
operating pursuant to this permit.

%5 Earthworks, Pennsylvania Oil and Gas Waste Report (Sept. 2019),
https://earthworks.org/cms/assets/uploads/2019/09/PA-Waste-Report-2019-FINAL-sm.pdf.

%6 See, e.g., Justin Nobel, “America’s Radioactive Secret: Oil-and-gas wells produce nearly a trillion gallons of toxic
waste a year,” Rolling Stone (Jan. 21, 2020), https://www.rollingstone.com/politics/politics-features/oil-gas-
fracking-radioactive-investigation-937389/ (last accessed June 11, 2020).
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A. Storage must be defined as 90 days or fewer.

The draft WMGR123 permit builds into the definitions that “storage” includes containment for
one year or less, and that it shall be presumed that containment of waste in excess of one year
constitutes disposal (although adding that this presumption “can be overcome with clear and
convincing evidence to the contrary”).?” One year is entirely too long before the material would
be considered a waste. The Resource Conservation and Recovery Act permits “storage” of up to
90 days or less without a waste disposal permit for its hazardous waste program (for very small
and large quantity generators) or 180 days or less for non-hazardous waste and for small quantity
generators. See 40 C.F.R. 8§ 262.16(b), 262.17(a), 262.34(a)(1)(ii). Storage of oil and gas liquid
wastes, with the large list of pollutants including many toxic and radioactive pollutant that such
waste can contain, should similarly define storage as up to 90 days and require a waste disposal
permit beyond that point.

B. “Oil and gas liquid waste” is too broadly defined.

Oil and gas liquid waste is not clearly defined and would benefit from some specific examples of
what is and is not included. For example, the broad definition could include fracking flowback
and sludge. Is that correct? Would this definition also include liquid waste from oil and gas truck
and engine operations or spills? Additional clarity is needed.

C. Certain proposed definitions in Draft General Permit WMGR123 are
circular.

Draft General Permit WMGR123’s definitions include that storage is defined as “containment of
waste on a temporary basis . . . ,” and transfer includes “temporarily storing” oil and gas liquid
waste. If “storage” already includes the term “temporary,” what does “temporarily storing” mean
for the purposes of inclusion in the definition of “transfer”?

IV.  When does the permit expire?

Finally, neither the Draft General Permit WMGR123 itself nor the public notice in the
Pennsylvania Bulletin state what the term of this permit will be — will it have a 10 year term?
Commenters request a five-year term for this permit.

V. Conclusion

In conclusion, there are several aspects of Draft General Permit WMGR123 that are not
enforceable and would fail to protect public health or the environment from dangerous exposures
to the toxic and other dangerous constituents of oil and gas liquid waste. Commenters
respectfully request that DEP correct all of these deficiencies or else abandon this general permit
and require individual permits for all permittees seeking to process, transfer, or store this oil and
gas liquid waste.

27 See Draft General Permit WMGR123, at 1, Section A.2.
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We appreciate the DEP’s review and consideration of these comments. Please do not hesitate to

contact us with any questions.

Sincerely,

oo Mastswead.

Lisa Widawsky Hallowell

Senior Attorney

Environmental Integrity Project
1000 Vermont Avenue, NW, Suite 1100
Washington, DC 20005

Telephone: (202) 294-3282

Fax: (202) 296-8822
Ihallowell@environmentalintegrity.org

Lisa Graves-Marcucci

PA Coordinator, Community Outreach
Environmental Integrity Project

370 Temona Drive

Pittsburgh, PA 15236

412-897-0569
lgmarcucci@environmentalintegrity.org

Melissa Troutman

Research & Policy Analyst
Earthworks

1612 K. St. NW, Suite 904
Washington, DC 20006
mtroutman@earthworks.org

Abigail M. Jones

Vice President of Legal and Policy
PennFuture

425 Carlton Road, Suite 1

Mt. Pocono, PA 18344
jones@pennfuture.org

Gillian Graber

Executive Director

Protect Penn-Trafford (*“Protect PT”)
3344 Route 130, PO Box 137

Harrison City, PA 15636
gillian@protectpt.org
WWW.protectpt.org

Ted Evgeniadis, Lower Susquehanna Riverkeeper
Lower Susquehanna Riverkeeper Association
2098 Long Level Rd

Wrightsville, PA 17368-9038
riverkeeper@lowersusquehannariverkeeper.org

Scott Taylor, President
Protect Elizabeth Township
PO Box 43

Buena Vista, PA 15018

Beverly Braverman

Executive Director

Mountain Watershed Association
PO Box 408

Melcroft, PA 15462
mwa@mtwatershed.com

Rachel Filippini, Executive Director
Group Against Smog and Pollution
1133 S. Braddock Avenue
Pittsburgh, PA 15218

412-924-0604 ext. 201
rachel@gasp-pgh.org

Megan McDonough

Pennsylvania Organizing Manager

Food & Water Watch

349 Lincoln Hall Road, Elizabeth, PA 15037
mmcdonough@fwwatch.org

Nora Johnson

Secretary

Beaver County Marcellus Awareness
Community (BCMAC)

P.O. Box 31

Ambridge, PA 15003
crindj@gmail.com

412/521-5091
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Matthew Mehalik, Ph.D.
Executive Director

Breathe Project

Energy Innovation Center
1435 Bedford Ave., Suite 140
Pittsburgh, PA 15219
412-514-5008
mmehalik@breatheproject.org
breatheproject.org

Communities First Sewickley Valley
Gail Murray, Spokesperson

605 Maple Lane

Sewickley, PA 15143

Joseph Otis Minott

Executive Director and Chief Counsel
Clean Air Council

135 S. 19th Street, Suite 300
Philadelphia, PA 19103
215-567-4004
joe_minott@cleanair.org

Alison L. Steele, MBA

Executive Director

SWPA Environmental Health Project
2001 Waterdam Plaza Drive, Ste. 201
McMurray, PA 15317
asteele@environmentalhealthproject.org

Cheryl L. Ashbaugh, Esqg.
Davide Luidelli

2061 Big Sewickley Creek Road
Sewickley, PA 16319
cashbaughjd@gmail.com

Karen Knutson

6 Edgehill Dr

Allison Park PA 15101
Knutson@pitt.edu

Rajani Vaidyanathan
941 Field Club Road
Pittsburgh, PA 15238
rajani.vaidya@gmail.com

Patty Hoffman

408 Duncan Station Rd
McKeesport PA 15135
pmhoffman408 @gmail.com

Karen Bernard

1829 Middle Road
Glenshaw PA 15116
kbsweethome@gmail.com

Julie DiCenzo

127 Skymark Lane
Sewickley, PA 15143
jdicenzo@live.com

Michelle Stonemark

40 N Depaoli Road
McDonald PA 15057
mstonemark@gmail.com

Kara Shirdon

58 N Depaoli Road
McDonald, PA 15057
saypsu@gmail.com

Karen Ott

1400 Merriman Road
Ambridge PA 15003
karendott@comcast.net

Cathy and Chris Lodge
257 Meinrad Drive
Bulger, PA 15019
tophcat@gmail.com

Brenda and Nolan Vance
9812 Steubenville Pike
Bulger, PA 15019
blvance71@yahoo.com

Joanne and Jeffrey Hall
1116 High Street

West Newton, PA 15089
hallshop@comcast.net
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Jill and Scott Taylor Catherine Anderson

304 Mohawk Drive Harry Ritter

McKeesport, PA 15135 2900 Schwirian Drive

Jstaylor444@gmail.com Elizabeth, PA 15037
cathjanderson@verizon.net

Carol Pearson harryritter@hotmail.com

130 Amsler Road

Sewickley, PA 15143 Gail Murray

cplibraryl @comcast.net 605 Maple Lane
Sewickley, PA 15143

Timothy N. Resciniti gamul@mac.com

1006 York Way

Gibsonia, PA 15044 Mike and Kathy Andrews

tnrstl@gmail.com 200 Patriot Lane
Freedom, PA 15042

Joey Lynn Resciniti mike15042@icloud.com

1006 York Way

Gibsonia, PA 15044 Barry and Laurel Beitsinger

resciniti3@gmail.com 554 Pioneer Lane
Freedom, Pa. 15042

Kathy Rubel bbeits@aol.com

2013 Pembrook Drive

Glenshaw, PA 15116 Judith Kaufmann

kathyrubel@gmail.com 3417 Woodwind Drive
Jefferson Hills Pa 15025

Dan Rubel kaufmann@rmu.edu

2013 Pembrook Drive

Glenshaw, PA 15116 Ann LeCuyer

dan.rubel.usa@gmail.com 205 East Gilmore Avenue
Trafford, PA 15085

Joshua Rogers dortheal978@gmail.com

128 Wray Large Road

Jefferson Hills PA 15025 Gillian Graber

joshua.rogers0618@gmail.com 3344 Route 130
PO Box 137

Elissa Weiss Harrison City, PA 15636

134 Dennis Drive gillian@protectpt.org

Glenshaw, PA 15116

elissamweiss@gmail.com Noreen and Ray Gramm
122 Stevens Ridge Drive

Andreas Maihoefer Jefferson Hills, PA 15025

121 Black Oak Drive grammfam@comcast.net

Cheswick, PA 15024 raygramm@comcast.net

andreas.maihoefer@gmail.com
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	Similarly, a 2014 study entitled “Temporal Changes in Microbial Ecology and Geochemistry in Produced Water from Hydraulically Fractured Marcellus Shale Gas Wells” also showed the variability of pollutants in fracking produced water over time in Pennsy...

